This article presents some of the main changes introduced in the Brazilian antitrust system with the publication of Law no. 12.529, 2011, which introduced important changes in the control of acts of economic concentration -mergers, acquisitions, formation of joint ventures -which now began to be performed by the competent authority prior to the act of concentration, avoiding the consummation of transactions without the consent of CADE and analyzes the concept of Gun Jumping. The legislative change imposes a challenge for the Brazilian antitrust system: to define the boundaries between a lawful process of economic concentration and a Gun Jumping practice. In particular, a study was conducted on these impacts on the national oil industry in order to evaluate the performance of CADE in the implementation of the legislation.
THE DEFENSE OF COMPETITION IN BRAZIL: BACKGROUND
The country's competitive experience began in the 90s, with the 'Brasil New Plan', which introduced deregulation, trade liberalization, privatization of enterprises and economic stability.
Before this period, companies installed in Brazil were bundled under the protective mantle of the government, free from competition and not concerned with the quality and prices of the products offered. Therefore, the liberalization of the market became an important factor in the industrial and economic development of the country, while domestic companies began to seek better prices and quality in their production.
In this new dynamic scenario, investments ceased to be merely speculative and began to be directed to production, therefore generating better income distribution, employment opportunities and wages, contributing to the country's development.
The concept of competition, borrowed from the economic sciences, provides the Law with the necessary parameters for the fulfillment of the constitutional guarantees listed in Articles 170 to 192 of the Constitution, in particular free enterprise and free competition. Free enterprise is enshrined in art. 170, sole paragraph, where we have:
It is ensured to all the right to engage in any economic activity, regardless of authorization from government agencies, except in cases provided by law.
Free enterprise involves the freedom of business and the freedom to hire. This means that the exploration of any economic activity is free, as long as the constitutional limits imposed upon it are respected, as the protection of competition is also in the Federal Constitution, in its Article 173: § 4th. The law will repress the abuse of economic power aiming at the domination of markets, the elimination of competition and the arbitrary increase of profits. §5th. The law, without prejudice to the individual responsibility of the directors of the legal entity, shall establish the responsibility of the latter, subjecting it to the punishments compatible with its nature, in the acts performed against the economic and financial order and against the popular economy.
Competition, therefore, can refer to the market of factors as well as to the market of products. This is the "dispute for the acquisition of resources usable in production" (PINHO & VASCONCELLOS. 2004, p. 15 ) and the "dispute for the purchase and sale of the final product" (PINHO & VASCONCELLOS. 2004, p. 15) . Therefore, the antitrust legislation seeks to ensure free and fair competition in the market, without having to limit free enterprise.
All business relationships are shrouded by the risk of trade. Carrying out a commercial activity implies taking on the risk of the business being or not successful. The defense of competition seeks to protect not the elimination of risks, but rather a fair dispute for the market and the opportunity for any agent to enter and remain in it, or leave it whenever he/she so desires, because he/she is driven by his/her own initiative.
Moreover, the commercial nature of competitive relationships is essential to enable the discussion of acts that violate the economic order. If there is no economic activity, no organization of productive factors for the obtainment of profit, there is no reason to speak of the right to competition. Competition Law governs the market and the relationships between its participants and consumers. The interests of the consumer and of the collectivity are also objects of Competition Law, which are, in the end, the legal assets protected by the Brazilian antitrust law, according to the lesson of Fábio Ulhôa Coelho, (COELHO, Fábio: 1995, p. 5) .
Competition is not longer limited to the issue of price. Several other factors comprise it, such as, for example, technology, high productivity, investments in research. Its legal importance certainly derives from the fact of it being closely related to economic life and consumption relations.
There are two essential factors to understand the dynamics of competition: the characterization of its agents or subjects and identification of the product's relevant market.
We already know that the economic agents that integrate a competitive relationship will always be commercial entities, that is, companies and business people, companies or group of companies. There are, however, different markets, different activities and different clienteles. This is also the view of author Sérgio Bruna, since, according to him "not all goods compete against each other. Obviously, on the supply side, a producer of tractors does not compete with a drug manufacturer, which is why changes in the supply of tractors will have little or no influence in the amount of drugs produced " (BRUNA Sergio: 1997, p. 67) . Complementing this reasoning, in his vote, the CADE rapporteur, Leônidas R. Xausa, defines that "competition establishes itself between equal business categories or between industries of the same sector or between dealers, but not between an industry and a dealer" (FRANCESCHINI: 1998, p. 291) .
So, to characterize a situation of competition we need the following elements: economic agents that contend for the same clientele through the production of a same or similar consumable good or through the provision of a same or similar service.
The concept of relevant market, for Sérgio Bruna, is the "economic space in which economic agents interact in order to determine the level of competition and the amount of economic power enjoyed by them" (BRUNA, Sérgio: 1997, p.76) . This is also the position of CADE's jurisprudence, as can be seen in the following decision: One may conclude that the concept of relevant market is quite technical because it is an economic concept used in the legal field to characterize situations of competition, or still to characterize the abuse of economic power.
For the analysis of antitrust issues, according to Sergio Bruna, "the characterization of economic power, for purposes of the repression of its abuse, will depend in advance on the definition of the relevant market in which it is manifested" (BRUNA, Sérgio: 1997, p. 43) . This then means that the concept of relevant market, in addition to being extremely technical and complex, is instrumental to the extent that it is required to instruct the analysis of the occurrence or not of violations of the economic order, or abuse of economic power, according to the understanding of Sergio Bruna. Therefore, for him, "the concept of relevant market is instrumental in nature: it serves the purpose of identifying, subsequently, the existence of economic power" (BRUNA, Sérgio: 1977, p.89) .
Also for Fábio Ulhôa Coelho, the characterization of the abuse of economic power only occurs after the relevant market of the business relationship in question is determined. According to him, "the notion of dominant position is relative and only has meaning with the specific geographical and material definition of the market in which this dominance is revealed" (COELHO: 1995, p. 58) .
Therefore, it is understood that the relevant market is the geographical and material definition that limits the performance of the economic power of a particular agent. For example, we cannot assess whether or not a market suffered any damage as a result of the abuse of economic power, if this market is not technically defined, because, otherwise, the assessment of the extent of the result will not be reliable.
Therefore, it is not enough to just analyze that a particular economic agent has lowered its prices and in doing so incurred in a violation of the economic order 1 . It is necessary for the relevant market to have been affected. Otherwise, there is no basis to speak of the abuse of economic power, as nobody economically dominates the entire economy of a country no matter how much economic power he/she possesses.
Technically, the definition of relevant market is made in two aspects: geographical and material. The geographical aspect includes the geographical area of operation of the economic agent. And the material aspect is what determines the issues related to the consumer, that is, if he/she would have, in that market, substitutes for the product manufactured by the agent in question.
One of the best real examples found in this study to definitively understand what relevant market is, is the work of Sergio Bruna, where he mentions the Du Pont case, the cellophane company from the United States. This is a case decided by the U.S. Supreme Court, in which Du Pont claimed that it did not detain the dominant position in the cellophane market because cellophane did not constitute a market in itself but participated in the "flexible packaging materials" market, in which it accounted for only 20% of the total consumed materials; and therefore it had no "economic power" over the market, and could not be punished for abuse of economic power (BRUNA, Sérgio:1997, p. 77-79 the consumers' reaction. That is to say, it is not sufficient for the product to be technically interchangeable if the consumers reject it. It is called substitutability at consumers eyes. Thus, Sérgio Bruna joins the current of American professor Hovencamp and also Arreda & Kaplow, whose understandings as to the configuration or not of the abuse of economic power are similar. All agree that the application of one or other rule in analyzing the behavior of an economic agent is not sufficient to evaluate a possible economic offense is insufficient, but rather an extensive analysis involving the largest possible number of parameters. For instance, it is not enough to identify the relevant market, or the simple technique of replacing a product by another for such conduct to be characterized; rather the deepest and most complete analysis possible, gathering all available techniques.
Without a doubt, this is the best indication for the analysis of antitrust issues, but it implies the full understanding by the judges of the legal and economic doctrine that involves such issues, which does not occur so often in our legal system, leading many to commit errors, as for example, Preliminary Investigation 56/75, cited by Franceschini & Franceschini, in Sérgio Bruna's book, which discussed the relevant market for configuring the abuse of economic power by a milk plant, in which CADE understood that there was no typical behavior by the plant in having cut the supply of milk to a distributor in Vila Galvão-SP because domain of the domestic market by the company was not characterized. However, one can immediately identify that the issue did not involve the domestic market but rather the relevant market of Vila Galvão, which was simply disregarded.
Another no less important element for competition is the identification of economic power. Its relevance is in knowing that, if there is no economic power by a specific economic agent, one cannot speak of abuse of economic power or infraction of the economic order. According to this same understanding, Sérgio Bruna states that (BRUNA, Sérgio: 1997, p. 125 ).
Economic power is the ability of an agent to have influence over the market in which it participates. For Sérgio Bruna, "the notion of economic power brings with it the antithesis of the model of perfect competition, where none of the economic agents is capable of influencing, with their individual attitudes, the behavior of the market as a whole" (BRUNA, Sérgio:1997, p. 103) . Complementing, he continues stating that "economic power is the ability to determine third-party economic behaviors under conditions different from those that would result from the market system, if it functioned in a pure competitive system" (BRUNA, Sérgio: 1997, p. 105) and, further, "it may occur that the economic power enjoyed by a particular agent, although existing, does not possess the magnitude required to become the object of antitrust activity by the State" (BRUNA, Sérgio: 1997, p. 105) .
The previous law -Law 8.884/94 -expressly took a position in art. 20, that, for the infraction to be characterized, the abuse of a dominant power is required. The new Antitrust Law followed the same orientation. The dominant power exercised due to a leadership position in the market is not an anti-competitive practice. Without dissonance, this is also the understanding of the doctrine, according to author Sergio Bruna, who explains that, in other words, market domination due to non-abusive conduct does not characterize illegal market domination. The concept of abuse of dominant position does not intrinsically offer better parameters for this situation to be clearly identified. In the words of Sérgio Bruna, (BRUNA, Sérgio: 1997, p.115) .
Sergio Bruna focuses the discussion on the issue of prices assuming it will not be possible to influence issues of competition without the agent having substantial control over prices. For him, abuse will only occur if it is shown that the agent practiced abusive prices, above or below the acceptable level, and produced real effects on the market through said practice. Without a doubt, pricing is important in the matter of competition, but it is not the only requirement for the practice of antitrust violations; we can provide an extreme example from the very work of Sergio Bruna, where he mentions, quoting Hovencamp, that to eliminate competition by exploding the competitors' factoryies, one only needs a saboteur and a match. Sergio Bruna understands that economic power can also be sized by elements other than market share. For him, the residual demand, price discrimination, the existence of excessive profits are also part of the antitrust analysis. He concludes in his teachings that all these elements are mere attempts to forecast the practice of anti-competitive actions in the marketplace, because according to Hovencamp, "predicting the competitive impact of a merger is not part of an exact science" (BRUNA, Sérgio: 1997, p.127) It can be said that the definition of the situation of competition between different economic agents is complex, but essential for the characterization or not of economic offenses determined by the antitrust laws. Both the analysis of the relevant market, as well as the definition of the existence or not of economic power, are indispensable for the application of the antitrust laws that we will discuss in the next section.
THE NEW BRAZILIAN ANTITRUST LAW
The new antitrust law, Law no. 12.529/11 was published based on Bill 3.937/2004, resulting from an intense legislative debate that lasted seven years, justified by the major changes introduced to the Brazilian Competition Defense System (SBDC) -which is formed by the Administrative Council for Economic Defense (CADE) and the Secretariat for Economic Monitoring (SAE) 3 -, to ensure the promotion of a competitive economy by means of the prevention and enforcement of actions that may limit or impair healthy competition for a relevant market.
Current legislation has brought innovation by organizationally restructuring the duties of the agencies involved in the Defense of Competition and assigning effectiveness and coercivity to CADE's decisions -which do not involve review by the Executive power 4 -with the introduction of the system of prior control of acts of concentration, with the establishment of penalties for any breach of the Law.
From the organizational point of view, Law 12.529/2011, details the attributions and functioning of the entities responsible for The main changes can be summarized based on the attributions of two bodies: a) CADE, which consists of (i) General Superintendence, responsible for the investigation and analysis of acts of concentration and anticompetitive practices; (ii) the Department of Economic Studies, responsible for the preparation of studies and reports; and (iii) the Administrative Court for Economic Defense, responsible for the judgment of cases, and b) the Secretariat for Economic Monitoring of the Ministry of Finance (SAE) 5 , which will be responsible for the advocacy of competition before government agencies and the general public .
We can point to the role of the SBDC in three basic areas: (i) the control of market structures, through the appraisal of acts of concentration; (ii) the repression of anticompetitive conduct; and (iii) the promotion of a culture of competition (FIGUEIREDO: 2013, p.234) .
In this sense, an important change promoted by the new law was the change in the control of the market structures. Law no. 12.529/2011 6 5 SAE's duties are described in article 19 of Law no. 12.529/11. is express in determining which merger, acquisition or joint venture operations should be necessarily considered in advance by the SBDC and analyzed a maximum of 240 days from the date of filing of the petition or its amendment, the consummation of which, without authorization by CADE, subjects those concerned to the imposition of a penalty and nullification; therefore, until the final decision on the transaction, the conditions of competition between the companies involved should be preserved.
Certain changes were also made to the illustrative list of behaviors that may constitute violations of the economic order, such as those listed in § 3 of art. 36 of the Law, however, the list is simply, as stated, exemplary, as transcribed: With regards to the penalties provided in the Law, one should point out the reduction of the parameters for the calculation of fines to be imposed on companies and their directors in the case of a conviction for the violation of the economic order, as provided in art. 37 of Law 12.529/12. Under the aegis of the previous law (Law no. 8.884/94), the penalty applicable to companies ranged from 1% to 30% of the economic group's gross revenue in Brazil, during its last financial year. The current Law establishes, for the company, a fine from 0.1% to 20% of the company's, group's or conglomerate's gross revenues obtained during the last financial year prior to the opening of the administrative process in the field of business activity in which the infraction occurred, whenever possible to estimate 7 .
7 Art. 37 provides: The practice of violation of the economic order subjects those responsible to the following penalties: I -for now, a fine of 0.1% (one tenth of one percent) to 20% (twenty percent) of the gross revenues of the company, group or conglomerate obtained, the last before the introduction of the administrative process in the field of business activity in which the infraction occurred, which will never be less than the benefit received, whenever possible in your estimation; II -in the case of other individuals or legal entities of public or private law, as well as any entities or associations of persons constituted in fact or in law, even temporarily, with or without legal personality, which do not carry out a business activity, it is not possible using the criterion of the value of gross revenue, the fine will be between R$ 50,000.00 (fifty For administrators, the fine to be imposed on companies and managers is now calculated based on the percentage incidence on revenues of the economic group in the field of business activity in which the violation occurred -and no longer on the revenue of the entire group -whenever possible to estimate.
THE CHARACTERIZATION OF GUN JUMPING
The theme of Gun Jumping is recent in the Brazilian legislative scenario; it is understood as the theory that lends itself to the analysis of alleged anticompetitive conduct practiced with the intent of controlling structures, arising mainly from the improper exchange of information and/or premature integration of companies in the process of economic concentration (MARTINS: 2012, p. 58) .
In this sense, it is worth understanding the extent to which agreements, inherent in the process of economic concentration, may violate the rules of antitrust law, which is our proposal. The identification of the unlawfulness of Gun Jumping is related to the analysis of the competitive position of the parties, market conditions, the purpose of the operation and the nature of the due diligence and conduct prior to the consummation of the transaction.
As stated earlier, Gun Jumping is considered "jumping the gun." This expression can be easily understood if analyzed from the aspect of activities involving competition in which, whether sportive or economic, the starting conditions can define a good result. Therefore, transposing the idea to a process of economic concentration, a good start or a fast start can ensure the efficiency of the negotiation between the parties, as well as the planning and implementation of the operation.
However, it is noteworthy that the early implementation of the operation may cause a "false start" and therefore conflict with the rules of antitrust legislation, thus characterizing the practice of Gun Jumping.
Law 12.529/11 completely changed the system used to control acts of economic concentration in Brazil. It innovated by introducing the preventative control of acts of concentration 8 . According to art. 88, § § 2 and 3 of the Law, the control of the acts became prior to the thousand reais) and R$ 2,000,000,000.00 (two billion reais); III -in the case of the administrator, directly or indirectly responsible for the infraction when negligence or willful misconduct is proven, a penalty of 1% (one percent) to 20% (twenty percent) of that applied to the company, as provided in subsection I of this article, or to companies or entities, as provided in section II of this article. 8 The subsequent analysis, as provided for the Law 8884/94 was largely ineffective and made the anticompetitive review extremely difficult for the proper agencies. With the change made by the new law, Brazil is aligned with countries that have the best antitrust laws.
transactions and the transactions may not be consummated prior to their consideration by CADE, under penalty of sanctions to be imposed with the characterization of Gun Jumping: Previously, under the terms of Law 8.884/94, there was a subsequent control of structures, in which the companies submitted the legal matter to the analysis of the competitive authority only after its consummation.
Under the procedural aspect, Gun Jumping occurs when the parties of an act of concentration do not observe the requirement to notify the antitrust authority in advance or wait for the waiting period for analysis of the act.
As important as the procedural aspect is the observance of the material characterization of Gun Jumping: the improper exchange of information and/or premature integration between companies in the economic concentration process. We point out that when the competing parties coordinate their activities before the actual consummation of the transaction, there occurs a limitation of the functional independence of one of the parties -prior to the approval of the transaction by the antitrust authority -, which violates the prior control of the newly introduced Brazilian Competition Defense System, which excels in maintaining the conditions of competition in the market without restricting competition. Therefore, the parties are not allowed to coordinate activities consisting in the exchange of commercially sensitive information that ensure to the defendant a competitive advantage in the market (as long as said information restricts or limits effectively or potentially the individuality of one of the companies that plan the integration) before closing the transaction -Jumping the Gun -and, if identified, will be characterized as anticompetitive conduct undertaken by companies in the process of economic concentration, since they must operate as independent competitors and thereby preserve their respective competitiveness until the final decision of the antitrust authority, CADE.
Nevertheless, the coordination of certain activities between the parties, even if understood as necessary, may be questioned by the antitrust authority. Note the need to establish minimum parameters for the occurrence of this prior coordination between the companies participating in a process of economic concentration (MARTINS: 2012, p. 73), thus avoiding the characterization of Gun Jumping; however, given the gap in the Brazilian legislation on the determination of these parameters, the analysis is performed on a case by case basis, as clarifies Leonor Cordovil, CADE." (CORDOVIL: 2011, p. 213) It is important to establish that in order to avoid the characterization of an illicit act of concentration and legitimize the conduct adopted by the parties, one must initially establish the moment of notification to CADE, before the beginning of its execution. It is worth noting that under Law 8.884/94, the parties signed contracts that included the suspension of the contractual effects depending on the CADE decision, being allowed to initiate the integration, as long as the irreversible business conditions were preserved.
As from the enactment of Law No. 12.529/11, the parties may not practice any action of integration representing the execution of the signed contract. According to the lesson of Gaban and Domingues, "Brazil, in (GABAN & DOMINGUES: 2012, p. 118) 
THE CASES IN THE OIL INDUSTRY.
The changes in the new Brazilian antitrust law have an impact on several sectors of the economy, including the oil industry. In the upstream segment, certain operations and business transactions such as contracts for the sale of exploration rights (farm-in/farm-out) began to undergo a double analysis: by ANP and by CADE. The fines that may be imposed by CADE may reach 60 million reais in conjunction with the cancellation of the deal, in addition to inconveniently exposing businesses and the business of the sector.
Certainly antitrust analyses should and must be made relative to the oil exploration and production sector in Brazil, especially when considering the scenario of the pre-salt exploration and the fact that there was only one offer for the production sharing contract system. Even in relation to the post-salt and concession contracts, despite all the regulatory apparatus and the realization of public bidding processes aimed to elect the best concessionaires, the result of the bidding rounds is quite predictable, as shown in the Since the opening of the sector in 1997, and, notwithstanding the flexibilization of the monopoly situation, today, in Brazil, the participation of PETROBRAS in the exploration of oil blocks in the onshore and offshore concession contract system is approximately 46%, not taking into account the blocks referring to round zero and the rights obtained through farm-in farm-out operations in which the company participated.
Within this scenario, it should be emphasized that the new regulatory framework for the pre-salt, in addition to ensuring the participation of PETROBRAS as an operator in all blocks, did not regulate the manner in which the company will act as bidder. There is, therefore, a normative void that leaves in the hands of a highly asymmetric market the possibilities of association between PETROBRAS and other companies. As reported in the newspapers and trade journals, this "relationship" between the companies and PETROBRAS will not be governed by any bidding procedure that can guarantee the equality of conditions among all those interested in the pre-salt round. The economic power of PETROBRAS in the upstream sector is robust.
Within the scope of the concession agreements, the fines imposed by CADE on said operations significantly affect commercial negotiations of the national upstream segment. This is due to two reasons: a) change in the Brazilian competition system which now requires prior approval of acts of concentration, without any action having been carried out before this assessment (prior control); and b) the understanding by CADE and the ANP that the assignment of rights and obligations arising from the concession contract correspond to intangible assets of the companies and therefore are subject to the control of acts of concentration.
Even though the new law has been in force since May 2012, it was from this year on that the National Petroleum, Natural Gas and Biofuels Agency -ANP declared mandatory the declaration of approval of the transaction by CADE to then analyze the concession process, through Circular Letter No. 003/2013/SEP.
According to the new Law and Ministerial Decree no. 994/2012, the concession transactions involving parties that cumulatively have an annual gross revenue (year prior to that of the operation) or total business volume in the country equivalent or superior to R$ 750,000,000.00 (seven hundred and fifty million reais) and the other party having an annual gross revenue (year prior to that of the operation) or total business volume in the country equivalent or superior to R$ 75,000,000.00 (seventy five million reais) must be submitted to CADE's analysis prior to its implementation Each analysis of concession of rights implies in the opening of individualized administrative proceedings, whose costs correspond currently to a value of R$ 45,000.00 (forty-five thousand reais) to be collected via GRU (Federal Government payment docket), pursuant to art. 23 of Law 12.529/12.
Pursuant to art. 8, item III, the assignment of rights of concession contracts, especially when the operation is in the exploratory phase, tend to be analyzed via summary proceedings, with a duration of up to 240 (two hundred and forty) days unless CADE does not understand that it is a complex act. The current average time for consideration of acts of concentration by CADE has been 18 days.
The fine for non-submission to CADE of the acts of concentration vary between R$ 60,000.00 (sixty thousand reais) to R$ 60,000,000.00 (sixty million reais), in addition to cancellation of the transaction.
Regarding CADE, the following transactions involving the transfer of rights have been submitted and approved:
-BP / Devon (AC No. 08012.003431/2010- (AC No. 08012.010312/2011 -65 Panorama of Brazilian Law. Vol 2, No 2 (2014 approved without restrictions on 3/14/2012); and -Vale/Statoil, (AC nº 08700.000374/2013-72, approved without restrictions on 1/25/2013) 9 .
The strengthening of CADE with the new law and the changes in the competitive system came in good time. But there must be caution with a possible indiscriminate action over the economic agents involved, which merit a careful review on the functioning of the industry and its specific characteristics. In addition to, of course, a coordinated action between CADE and the ANP for the perfect handling of the matter in face of a notoriously troubled market.
